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eney of China. Other of his diplomatic labors were in the negotiation 
at Calcutta of the Tibetan convention with Great Britain, and the 
settlement of Manehurian questions at Peking with Baron Hayashi, the 
Japanese envoy. Until recently he was junior vice-president of the Wai 
Wu-pu and controller-general of customs, which posts he relinquished to 
assume the important and delicate duties of governor at Mukden. 

It will commend Tang Yao-yi to the friends of humanity to state that 
he has been the most active leader in the antiopium crusade. It was 
his activity which in large degree brought about, under the leadership of 
Secretary Boot, the antiopium international conference at Shanghai. 

ARBITRATION TREATY WITH CHINA 

October 8, 1908 

The United States has made the maintenance of the territorial integ- 
rity of China a cardinal part of its foreign policy, not because the 
United States desires to preserve China as a field for political expansion 
or commercial development, but because our Government admits the 
right of China to independence and seeks by all possible and appropriate 
means to aid the Chinese to realize in the fullest measure the destiny 
marked out for it in Asia. It is unnecessary to set forth the steps by 
which China has been opened to the world and the great and honorable 
part taken by the United States in the movement, as this subject has been 
carefully considered in a previous issue of the Journal. 1 

The result is that China is not only opened to the world, but the 
great powers which may be supposed to cherish designs against the 
integrity of China or to obtain exclusive privileges have one by one 
accepted the American policy as formulated by Secretary Hay and 
declared in formal and express terms their intention to maintain the 
integrity of China and the equal opportunity of all nations in the indus- 
trial and commercial development of the great Empire. 2 

The United States has not only maintained the principle of Chinese 
-territorial integrity and equal commercial opportunity, but has con- 
cluded a treaty of arbitration with China, thereby recognizing its equality 
and its claim to a like treatment with other nations. The United States 
on October 8, 1908, signed a treaty of arbitration with China in accord- 
ance with the provisions, of article 19 of the convention for the pacific 

i See editorial on " The Integrity of China and the Open Door," 1, 954-63. 
2 For the successive steps in the negotiation up to and including the year 1907, 
see the editorial above referred to. 
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settlement of international disputes, concluded at The Hague, July 29, 
1899, by which the signatory powers reserved the right of concluding 
agreements with a view to referring to arbitration all questions they 
should consider possible to submit to arbitration. 

As in the various treaties to which the United States is a party, the 
conventional obligation to arbitrate is limited to a period of five years 
from the date of the exchange of ratifications (article 3). It has been 
said that the United States recognizes the equality of China; the truth 
of that statement is evident from the wording of article 1, which follows : 

Differences which may arise of a legal nature or relating to the interpretation 
of treaties existing between the two Contracting Parties, and which it may not 
have been possible to settle by diplomacy, shall be referred to the Permanent 
Court of Arbitration established at The Hague by the Convention of the 29th 
July, 1899, provided, nevertheless, that they do not affect the vital interests, the 
independence, or the honor of the two Contracting States, and do not concern the 
interests of third Parties. 

It is to be noted that the contracting parties bind themselves to submit 
questions of a legal nature, or differences relating to the interpretation 
of treaties existing between them. It will be observed that the agree- 
ment to arbitrate is thus general and express, for difficulties concerning 
extraterritoriality are not excluded. In the draft convention of com- 
pulsory arbitration submitted to the first commission at the Second 
Hague Conference in 1907 extraterritorial rights and privileges were 
expressly excluded, but upon motion of China and the other nations in 
which extraterritoriality obtains, seconded by the United States, Ger- 
many, and Eussia, the provision was stricken from the draft, notwith- 
standing the opposition of Great Britain. It may well be that extra- 
territoriality is a political question and, as far as it is not guaranteed 
by special treaties, may be excluded from the operation of the convention. 
And it may be also that the term " vital interests " is elastic enough to 
embrace extraterritoriality and thus exclude controversies involving 
extraterritorial rights and privileges from the treaty. It is a fact, 
however, that these rights and privileges are not specifically exempted 
and China is rightly and properly treated on a plane of equality with 
the other members of the family of nations. 

The second article fixes the arbitral procedure, specifying the " special 
Agreement defining clearly the matter in dispute, the scope of the powers 
of the Arbitrators, and the periods to be fixed for the formation of the 
Arbitral Tribunal and the several stages of the procedure." The final 



168 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

sentence of the article is national rather than international, for it deals 
with the internal organ of the United States by which this special agree- 
ment is to be framed : " It is understood that such special agreements 
will be made on the part of the United States by the President of the 
Unit-id States by and with the advice and consent of the Senate thereof." 



UNITED STATES AND JAPAN IN THE FAR EAST 

Ever since the unfortunate controversy between the United States and 
Japan concerning the alleged exclusion of Japanese subjects from public 
schools in San Francisco, the radical press of both countries has teemed 
with war and rumors of wars. The surest way to bring about war is to 
discuss its possibility, for the latent patriotism is fanned into flame; 
statesmen dependent upon popular support for continuance in office feel 
themselves obliged to satisfy public opinion and prepare in advance to 
meet an eventuality, however distressing or improbable it may be. The 
army is increased or reorganized to meet an imaginary evil, and the 
navy is overhauled and enlarged to prevent the predicted invasion. In 
such an atmosphere the slightest incident which otherwise would pass 
unnoticed assumes international importance and significance. An 
insult to national honor is discovered which does not exist, just as we 
find in times of controversy a hidden meaning lurking in an otherwise 
harmless and ordinary statement. 

Japan and the United States are to be congratulated in that they have 
removed by a frank and formal expression of their views any doubt as 
to their pacific intentions. 

The notes exchanged November 30, 1908, by Ambassador Takahira on 
behalf of Japan and Secretary Root on behalf of the United States are 
so clear in themselves as to need neither comment nor explanation. They 
are therefore printed in extenso: 

November 30, 1908. 

Sir: The exchange of views between us, which has taken place at the several 
interviews which I have recently had the honor of holding with you, has shown 
that Japan and the United States holding important outlying insular possessions 
in the region of the Pacific Ocean, the Governments of the two countries are 
animated by a common aim, policy, and intention in that region. 

Believing that a frank avowal of that aim, policy, and intention would not only 
tend to strengthen the relations of friendship and good neighborhood, which have 
immemorially existed between Japan and the United States, but would materially 
contribute to the preservation of the general peace, the Imperial Government 



